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The Great Depression, This Depression, and
Administrative Law

Mark Aronson

Abstract

The Great Depression contributed to the rapid growth in the size and functions
of the administrative state. While its importance for administrative law scholar-
ship was greater in America than in Australia or the United Kingdom, it focused
scholars everywhere on questions of the democratic legitimacy of government in-
stitutions functioning beyond any practical oversight of Parliament. The current
global economic crisis poses similar questions. New banking laws permit forced
sales and nationalisation in the UK, and the laws relating to compensation for gov-
ernment interventions in both Australia and the UK carry the potential for serious
unfairness. Vast government stimulus programs contain few legal constraints or
genuine oversight mechanisms. These are issues warranting the attention of ad-
ministrative law scholars.



THE GREAT DEPRESSION, THIS DEPRESSION, AND 
ADMINISTRATIVE LAW 

Mark Aronson∗

A INTRODUCTION 
Instruction on the Great Depression used to come from our parents, our grandparents, 
and the History Channel. Now everyone has something to say about it.1 Economists 
tell us that the global financial crisis is the biggest economic reversal since the Great 
Depression, and governments in Washington, London and Canberra are likening their 
resolve to that displayed by President Roosevelt in the early days of the New Deal. If 
they were even half-way right, then these would be busy times indeed for 
administrative lawyers. Although they are wrong, the legislative and administrative 
responses to the current crisis include measures that should rekindle some of 
administrative law's deepest concerns about the democratic legitimacy of the 
administrative state. New banking laws, in particular, have transferred enormous 
discretionary powers to central government's regulatory authorities, and these pose 
real issues about protection from arbitrary power, and about the very process of 
making laws and holding the administration to account. In other areas, we are likely to 
see a more hands-on style of market and corporate regulation, but probably nothing so 
radical as to require us to dig out the history books. 

Banking legislation is transferring to government authorities huge powers to decide 
the future of any bank that looks like wobbling; this includes power to make 
subordinate legislation that overrides private property and contractual rights, that 
overrides other statutes, and that can even be retrospective. In effect, this legislative 
activity decides nothing, but delegates all decisional powers to government. 
Emergency legislation has always been like that. The two World Wars saw 
Parliament's legislative importance almost entirely sidelined. And in peace time, 
security emergencies or threats since the 11th of September 2001 saw worrying shifts of 
power to governments. Stricter migration controls were frequently justified by 
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∗  Law Faculty, University of New South Wales. The author would like to thank Emilios 

Avgouleas, Keven Booker, Ross Buckley, Peter Cane, Phil Cooper, David Dixon, David 
Dyzenhaus, Arthur Glass, Matthew Groves, Carol Harlow, Martin Krygier, Janet McLean, 
Keith Mason, David Raper, Mike Taggart, and Greg Weeks. 

1  The so-called 'dustbin of history' is almost empty. Barzun attributed the phrase to 
Augustine Birrell, an English MP, not (as commonly supposed) Karl Marx: Jacques Barzun, 
From Dawn to Decadence: 500 Years of Western Cultural Life — 1500 the Present (2000), xviii. 
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reference to concerns for national security.2 The new banking legislation should bring 
back into prominence long-standing debates about subordinate legislation — its 
implications for the balance between Executive and Parliamentary power; the 
processes by which it is proposed, debated and scrutinised; the propriety of skeleton 
Acts which leave all policy to subordinate legislation; and where policy-making is so 
delegated, the democratic legitimacy of making laws in an environment that is 
constructed in such a way as to avoid the hazards of direct engagement in partisan 
politics.3

Running in parallel with these concerns about the new banking legislation are 
similar concerns about the processes by which governments have raised and are 
spending quite astonishingly large sums of money in an effort to stimulate their ailing 
economies. Appropriation Acts have long been skeleton affairs. They authorise 
governments to spend lots of money but impose very few enforceable rules on the 
spending process; the Acts are largely permissive. The speed with which some of the 
stimulus packages were rushed through their legislatures, combined with the sheer 
size of the sums involved, prompts further reflection on whether democratic 
legitimacy might require more ex post accountability safeguards, even if it is not 
feasible to legislate for prior constraints as to how the money will be spent. 

Before the global financial crisis, governments had said that they were intent on 
downsizing themselves and their regulatory activities, trusting increasingly to the 
market as a preferable form of ordering. What they did, however, was often something 
quite different. The privatisation of government utilities, in particular, was 
accompanied in most places by an exponential growth in regulatory requirements. 
Regulatory activity flourished in other areas also, although its forms (contractual, 
economic incentives, industry self-regulation and the like) sometimes sought to 
camouflage government's leading (if not formally directive) role.4 Carol Harlow 
mapped out a remarkable disjunction between the 'small government' rhetoric of 
recent governments, and the steady expansion of government regulation and 
supervision into areas formerly regarded by liberals as off-limits.5  

Predictions can be dangerous, but the financial crisis has been with us long enough 
to warrant the effort. The pretence of deregulation has already been dropped in one 

_____________________________________________________________________________________ 
2  For example, Australia's future Prime Minister, Mr Rudd, spoke from the Opposition 

benches in strong support of a number of government Bills tightening immigration 
controls. He repeatedly emphasised the Bills' importance to national security since 9/11. 
See Commonwealth, Parliamentary Debates, House of Representatives, 19 September 2001, 
30942–3. The indefinite detention laws which the House of Lords struck down in A v 
Secretary of State for the Home Department [2005] 2 AC 68 had applied only to foreigners; 
indeed, that was the reason for their invalidation. Australia's mandatory detention laws 
had been on the books for a decade before 9/11, but the Federal Court had found an 
interpretive way around them until the High Court disagreed in Al-Kateb v Godwin (2004) 
219 CLR 562. 

3  See Edward C Page, Governing by Numbers: Delegated Legislation and Everyday Policy-Making 
(2001) 1-18. 

4  Carol Harlow, 'The "Hidden Paw" of the State and the Publicisation of Private Law', in 
David Dyzenhaus, Murray Hunt and Grant Huscroft (eds), A Simple Common Lawyer: Essays 
in Honour of Michael Taggart (2009), 75-98, 83, noting that talk of 'decentred regulation' can 
be quite misleading. 

5  Ibid 75-98. 
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area. It seems fairly clear that we can expect the financial services industry to be 
brought more directly under government regulation, and that there will be a lot more 
regulatory requirements. We can expect to see more emphasis on market transparency 
and stricter rules about conflicts of interest. We might even see regulation come to the 
parallel universe of the derivatives market. This will all be done in the name of 
correcting market failures; the aspiration to a better-functioning market economy will 
not be shed. Government 'controls' of banks will necessarily be different, if only 
because big banks have become too important to fail. The language will be still be of 
'regulation', but that is a word of many meanings. So far as it implies rules published 
in advance designed to influence peoples' conduct, it might be more appropriate to 
talk of the new banking laws in terms of 'managerial oversight', 'risk avoidance', and 
'harm minimisation', or (as to this last term and more prosaically) 'cleaning up the 
mess'.6

B THE GREAT DEPRESSION AND ADMINISTRATIVE LAW 
This is not the place and I am not the person to write a history of administrative law 
scholarship, but in the histories that have been written so far, it would appear that the 
United States is exceptional in giving prominence to the Great Depression, which is 
taken as the major causative factor behind the passage of their Administrative Procedure 
Act 1946 (US) (‘APA’). 

English histories acknowledge the rapid growth of the administrative state in the 
1930s, but the Great Depression rarely figures as an important period in the 
development of English administrative law. One reason might be that the country's 
administrative bureaucracies had a considerably longer history, with political 
arguments about its 'collectivist'7 implications preceding the Depression. Maitland8 
and Dicey painted very different pictures of the machinery of the modern state, and 
Dicey's antagonism to a separate institutional structure for adjudicating disputes 
between state and subject is well-known.9 However, with the exception of accounts of 
the steps taken to assert a measure of parliamentary control over the making and 

_____________________________________________________________________________________ 
6  Parallels might be drawn with police law and practice. Prime Minister Thatcher preached 

the virtues of small government and reduced red tape, but her most important reform of 
police law (the Police and Criminal Evidence Act 1984 (UK)) did two things; it radically 
widened police investigative powers, and introduced a raft of regulations which for the 
first time offered genuine protection to criminal suspects. Prime Minister Blair's 
government broadened the focus to pre-emptive interventions, not against those suspected 
of crime but those likely to commit it. The protective regulatory environment has retreated 
in consequence. There is always a time lag, but Australia has followed suit. See David 
Dixon, 'Authorise and Regulate: a Comparative Perspective on the Rise and Fall of a 
Regulatory Strategy', in Ed Cape and Richard Young (eds), Regulating Policing: the Police 
and Criminal Evidence Act 1984 Past, Present and Future (2008) 21. 

7  Dicey's term: see Albert Venn Dicey, Lectures on the Relation Between Law and Public Opinion 
in England During the Nineteenth Century (1905), 259-302. 

8  See especially Frederic William Maitland, The Constitutional History of England: A Course of 
Lectures (1908) 505–6. 

9  His version of the rule of law required such disputes to be adjudicated in the 'ordinary 
courts': Albert Venn Dicey, Introduction to the Study of the Law of the Constitution (10th ed, 
1959) 193. 
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review of subordinate legislation,10 the focus of many of the current English textbooks 
is on the development of overarching systems of administrative law from the late 1950s 
and beyond. Subordinate legislation has certainly generated specialist scholarship,11 
but the more widely available general textbooks seem to differ on its importance to 
administrative law. One leading text devotes a lengthy chapter to the topic, giving 
some detail on the subject of judicial scrutiny, much less on parliamentary controls, 
and almost none on the processes anterior to those latter controls. It explains: 'To treat 
the subject of parliamentary control in any detail would take us beyond administrative 
law.'12 Another leading text, however, takes the constitutional and political side of the 
subject far more seriously, and looks to America's APA for ideas on how best to reform 
British practices.13 More coverage and depth can be found in the third leading text, 
which has never conformed to the court-centric traditional model.14

Having said that, the popular account of the emergence of English administrative 
law focuses principally on judicial review's radical expansionism starting in the 
1960s.15 With judicial review as its central focus, this approach casts the expansionist 
judiciary in an heroic light, as contrasted with their wimpish predecessors dating back 
to the outbreak of the first World War. On this account, the wimps had forgotten 
judicial review's proud history of controlling state power, a history going back to the 
middle of the 17th century.16 Others suggested that the long period of judicial 
'quietism' might in part be put down to their fear of being seen to engage more directly 
in the political, social and economic debates of the day.17 The two World Wars and the 
Great Depression in between saw massive increases in the size and coverage of the 
administrative state, but for the most part, judicial review confined its oversight to 
functions that were either 'judicial' or reasonably analogous to judicial functions. That 
left great swathes of 'administrative' and 'legislative' functions beyond the effective 
scope of judicial review, and it is worth noting that judicial review of subordinate 
legislation remains exceptional.18 One prominent textbook removes the capitals and 

_____________________________________________________________________________________ 
10  See, eg, William R Wade and Christopher F Forsyth, Administrative Law (10th ed, 2009,) 

857-904. 
11  See Keith Puttick, Challenging Delegated Legislation (1988); Page, above n 3; Daniel 

Greenberg, Craies on Legislation (9th ed, 2008) chs 3 and 6. For a comparative survey, see 
Theodore Th Ziamou, Rulemaking, Participation and the Limits of Public Law in the USA and 
Europe (2001). 

12  Wade and Forsyth, above n 10, 765. 
13  Paul Craig, Administrative Law (6th ed, 2008) ch 22. 
14  Carol Harlow and Richard Rawlings, Law and Administration (3rd ed, 2009,) chs 4 and 5. 
15  The standard account has the judges going up and over the trenches with the decisions in 

the great quartet of Ridge v Baldwin [1964] AC 40; Conway v Rimmer [1968] AC 910; Padfield v 
Minister of Agriculture, Fisheries and Food [1968] AC 997; and Anisminic Ltd v Foreign 
Compensation Commission [1969] 2 AC 147. See, eg, Wade and Forsyth, above n 10, 12-18. 

16  Wade and Forsyth, above n 10, 13-14. 
17  Peter Leyland and Gordon Anthony, Textbook on Administrative Law (6th ed, 2009) 14. It is 

difficult but not impossible to square that explanation with the thesis advanced by others 
that the judges were upper class warriors bent on the protection of property rights. See 
Patrick McAuslan, 'Administrative Law, Collective Consumption and Judicial Policy' 
(1983) 46 Modern Law Review 1. 

18  Judicial review eventually overcame its reluctance to supervise 'administrative' decision-
making, but it has never wholly overcome its sense that judicial review of subordinate 
legislation is exceptional. Lord Hodson said in McEldowney v Forde [1971] AC 632, 645 that 
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describes the period of judicial retreat before the 1960s as 'the great depression'.19 The 
judges said that they were powerless to do anything in the face of both an exponential 
increase in the volume of subordinate legislation and huge administrative discretions 
conferred by legislation that they were disposed to construe literally. The Chief Justice, 
Lord Hewart, famously inveighed against the administrative state as 'the new 
despotism',20 but he also condemned 'administrative law' as 'Continental jargon'.21 
Beyond judicial review, administrative law's counterpoise of generalised and credibly 
independent mechanisms of external review and accountability largely remained 
lacking until the legislative reforms that followed the publication of the Franks Report 
in 1957.22 Indeed, the same account that casts the judiciary in heroic terms admits that 
it took legislative reform of tribunals and inquiries to start the ball rolling.23

Australian histories of administrative law down to the 1960s are thinner and less 
varied. As in Britain, their principal focus is on the courts, although not to the 
exclusion of the history of tribunal reforms. Australia's judicial review kept a higher 
profile than its English counterpart, because the High Court's constitutionally 
entrenched judicial review jurisdiction clearly extended beyond the 'judicial' or 'quasi-
judicial' functions of administrative government.24 However, in judicial review 
domains unsupported by the Constitution, Australia's judicial review cases 
understandably paid considerable deference to England's until the abolition of appeals 
to the Privy Council.25 The Australian literature debated developments in the United 
States and Britain, and Lord Hewart's extravagant attack on 'the new despotism' used 
to be much-cited.26 More importantly, however, that attack was acknowledged to have 
gone too far, to have advocated a return to a model of government that had long since 
passed beyond recall. As in England, its persuasive impact seems to have been 
confined to the political recognition of the importance of subordinate legislation, and 

_____________________________________________________________________________________ 
unless there is evidence of bad faith, courts are reluctant to 'interfere with the exercise of 
wide powers to make regulations'. In a comment that might reflect poorly on the quality of 
argument, Lord Guest said (at 649) that anyone challenging the validity of a statutory 
instrument bore a heavy onus, and (at 648) that he had been unable to find any precedent 
of such a challenge since R v Halliday [1917] AC 260. 

19  Wade and Forsyth, above n 10,14. 
20  Lord G Hewart, The New Despotism (1929). 
21  Lord G Hewart Not Without Prejudice (1937) 96. He was undoubtedly influenced by the fact 

that until 1915 (with the publication of Albert Venn Dicey, 'The Development of 
Administrative Law in England' (1915) 31 Law Quarterly Review 148), and grudgingly even 
then, Dicey had denied the existence of droit administratif (he could not for most of his life 
bring himself to say it in English). See H W Arthurs, 'Rethinking Administrative Law: A 
Slightly Dicey Business' (1979) 17 Osgoode Hall Law Journal 1. 

22  Committee on Administrative Tribunals and Enquiries, Franks Report (1957) Cmnd 218. 
23  Wade and Forsyth, above n 10, 13. 
24  Labour law disputes were standard fare in the High Court's judicial review jurisdiction 

under s 75(v) of the Constitution. 
25  The abolition was done in piecemeal fashion, the last tie being cut by the Australia Act 1986 

(Cth) s 11. 
26  See, eg, K H Bailey, 'Administrative Legislation in the Commonwealth' (Pt 1) [1930] 4 

Australian Law Journal 7; K H Bailey, 'Administrative Legislation in the Commonwealth' (Pt 
2) [1930] 4 Australian Law Journal 38 ; Herbert Vere Evatt, 'The Judiciary and Administrative 
Law in Australia' (1937) 15 Canadian Bar Review 247, 262–3; R Else Mitchell, 'Delegated and 
Sub-delegated Legislation'(1943) 17 Australian Law Journal 75. 
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the consequent reform of the parliamentary processes for supervising how it is made 
and what it contains.27 There had been earlier signs that the High Court would 
probably confine its interest in developing a constitutionally entrenched separation of 
powers doctrine to ensuring a separation of the judicial power,28 and the High Court 
confirmed this in a 1931 decision (explained below) that virtually freed the 
Commonwealth Parliament from any constraints on delegating its legislative powers.29

The decision to deny a strict separation of powers between Australia's legislative 
and executive branches did not immediately devalue the topic's importance. Mike 
Taggart noted that subordinate legislation was the principal concern of the early 
Anglo-Commonwealth administrative law literature between roughly 1930 and 1950.30 
The debates in those days tended to revolve around arguments as to whether an 
administrative state was the Trojan Horse for socialism, and whether there were any 
feasible alternatives to executive rule-making and discretions. Some of those debates 
appear rather quaint these days, but to be fair to those who were fearful of the spread 
of subordinate legislation, one should also note the astonishing breadth of rule-making 
powers thus granted to officials, powers, one might add, that usually came with no 
appeal rights. 

Acts concerning government powers in times of war, emergencies or civil 
disturbances have long contained huge delegations of power, but the examples did not 
stop at that point. In the UK, the Minister administering the Poor Law Act 1930 (UK) 
could 'make such rules, orders and regulations as he may think fit for ... the 
management of the poor'.31 However, that power was not a product of the Great 
Depression — it went back to 1834, when it empowered the independent Poor Law 
Commissioners.32 The UK's Agricultural Marketing Acts 1931 to 1933 (UK)33 
transferred plenary power over a vast section of the economy to marketing boards and 
the central government. Similarly, the Coal Mines Act 1930 (UK)34 empowered state 
control of an entire industry. There were contemporary parallels in the legislation of 
the Australian States relating to primary industries35 and work creation schemes,36 but 
_____________________________________________________________________________________ 
27  The creation and remit of the Senate Standing Committee on Regulations and Ordinances 

were directly attributable to the stir caused by Lord Hewart's books. That Committee dates 
back to 1932, and is the Senate's oldest Standing Committee with a remit beyond matters of 
internal parliamentary management. 

28  Huddart Parker Ltd v Commonwealth (1931) 44 CLR 492; Roche v Kronheimer (1921) 29 CLR 
329. 

29  Victorian Stevedoring and General Contracting Co Pty Ltd v Dignan (1931) 46 CLR 73. As noted 
below, the United States still has, in theory, an 'intelligible principles' requirement of 
legislative authority to make subordinate legislation, but the requirement is a dead letter. 

30  Michael Taggart, 'From 'Parliamentary Powers' to Privatization: the Chequered History of 
Delegated Legislation in the Twentieth Century' (2005) 55 University of Toronto Law Journal 
575, 590–600. 

31  20 & 21 Geo C, c 17, s 136(1)(a). 
32  Poor Law Amendment Act 1834 (UK), s 15. 
33  21 & 22 Geo 5, c 42; 23 & 24 Geo 5, c 31; 24 Geo 5, c 1. 
34  20 & 21 Geo 5, c 34. 
35  See, eg, Milk Act 1931 (NSW); Dairy Products Act 1933 (NSW); Dried Fruits Act 1933 (NSW); 

and Wheat and Wheat Products Act 1936 (NSW). 
36  Section 9 of the Prevention and Relief of Unemployment Act 1930 (NSW) empowered the 

government to issue declarations that stipulated the terms and conditions of employment 
in any occupation. Declarations had the force of law, and overrode any pre-existing 
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it seems likely that Australia had fewer statutes than the UK authorising the 
government to use subordinate legislation to amend primary legislation.37 The most 
notorious example of such a clause at the Commonwealth level was an Act with only 
one substantive provision; it invested the government with total control over the 
employment of transport workers. The subordinate legislation that it thus empowered 
overrode any other Act.38

Taggart argued that starting in the 1950s, subordinate legislation gradually 
disappeared from the radar screens of most Anglo-Commonwealth administrative 
lawyers.39 His pessimism was essentially accurate with regard to Australian 
administrative law textbooks,40 but it appears to have painted an overly gloomy 
picture of British scholarship. Taggart hoped for a surge of interest in the topic as a 
result of the massive 'juridification' that accompanied privatisation. If the surge in 
regulation that accompanied privatisation indeed had anything to do with continued 
scholarly interest in rule-making in the UK, then perhaps the global financial crisis will 
have a similar effect. The 'reregulation' of the financial services industry has already 
begun, and the new banking legislation (below) leaves almost everything to 
subordinate legislation. 

As a term, 'administrative law' made frequent appearances in Australia's secondary 
literature, but in most instances, this was by way of references to overseas literature. Its 
first High Court outing was in 1943,41 and the first Australian book of that title did not 
appear until 1950.42 Justice Evatt of the High Court wrote an extended and 
surprisingly modern essay on the topic in 1937.43 Its overall theme was for reform to 
accommodate the conflicting demands of efficient and low-cost administration whilst 
at the same time requiring fair procedures and granting adjudicative tribunals a 
measure of independence from the government of the day. Evatt said that it was not 
Parliament that ran the country, but 'thousands of Boards, officials and administrators, 

_____________________________________________________________________________________ 
contract or any pre-existing State industrial award or agreement. Declarations did not have 
to be tabled in Parliament and were therefore not subject to disallowance by negative vote 
in either chamber. 

37  Wheat Products (Prices Fixation) Act 1938 (NSW) appears to have been exceptional. Clauses 
authorising such subordinate legislation are known as Henry VIII clauses: see below. 

38  Transport Workers Act 1928–1929 (Cth), s 3, upheld in Victorian Stevedoring and General 
Contracting Co Pty Ltd v Dignan (1931) 46 CLR 73. 

39  Taggart, above n 30, 613–20. 
40  So far as it deals with subordinate legislation, Australia's public law literature seems to be 

pitched to a practitioner market, confining itself to an outline of the legal and regulatory 
frameworks for framing, debating and promulgating subordinate legislation; see, eg, 
Dennis Pearce and Stephen Argument, Delegated Legislation in Australia (3rd ed 2005). 

41  Johnston Fear & Kingham & the Offset Printing Co Pty Ltd v Commonwealth (1943) 67 CLR 314, 
(Rich J), citing William Alexander Robson, Justice and Administrative Law: A Study of the 
British Constitution (1928); and Frederick John Port Administrative Law (1929) — the first two 
English books with 'administrative law' in the title. His Honour's outlook might best be 
captured by his statement at 327: 'It is no part of the Court's duty to approach regulations 
with a desire to destroy them, especially if a provision, the subject of attack, be one of 
ordinary prudence and fairness.' 

42  Wolfgang Friedmann, Principles of Australian Administrative Law (1950). 
43  Evatt, above n 26. This was originally an address given in Sydney the previous year to a 

State branch of the Institute of Public Administration. 
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whose decisions are seldom appealable or even reviewable by the courts. In the 
modern State this is necessary, subject to safeguards in the interests of the people.'44

Evatt saw those safeguards in both democratic terms and as securing 'social justice 
and social security'.45 His view might best be summed up as liberal-democratic, 
balancing pragmatism with a genuine concern for rule of law principles that were so 
lacking in many of the tribunals, particularly at the State level.46 Evatt came from the 
Labor side of politics, but his essay acknowledged the Great Depression only 
indirectly, via a discussion of the American Supreme Court's treatment of certain New 
Deal legislation. 

As in the UK, Australia's administrative law histories do not treat the Great 
Depression either as one of the subject's defining moments, or as directly leading to 
such a moment. The most recent textbook account of the history of Australian 
administrative law makes no claim to provide more than a sketch,47 but that sketch is 
nevertheless noteworthy for making no mention of the Great Depression. It states that 
'[t]he birth of modern Australian administrative law can probably be fixed at the 
publication of the Kerr Committee Report in 1971.'48 That was the Report which laid 
the foundation for statutes establishing the Ombudsman, a generalist administrative 
appeals tribunal, the Administrative Review Council, and a statutory code for judicial 
review. Freedom of Information and other measures soon followed. 

In stark contrast to the Anglo-Australian histories of administrative law, the Great 
Depression's importance to American administrative law is clear. The independent 
regulatory agency was for many years the principal focus of American administrative 
lawyers, and their histories typically reflected that by starting in earnest with the 
Interstate Commerce Commission (created in 1887), whilst briefly acknowledging the 
existence of administrative government before that.49 Their historical scholarship is far 
more varied and nuanced nowadays. Although the Americans acknowledged the 
existence of 'administrative law' much earlier than in the UK,50 it (or, at least, the 
administrative state) was as bitterly resented by the largely conservative bar and 
bench. The debates crystallised in the 1930s around the New Deal's regulatory 
agencies. The emphasis was then, as it is today, on rule-making by agencies beyond 

_____________________________________________________________________________________ 
44  Ibid 269.  
45  Ibid 269.  
46  Peter Bayne, 'Mr Justice Evatt's Theory of Administrative Law: Adjusting State Regulation 

to the Liberal Theory of the Individual and the State' (1991) 9 Law in Context 1. 
47  Peter Cane and Leighton McDonald, Principles of Administrative Law: Legal Regulation of 

Governance (2008) 1-43. 
48  Ibid 4, referring to Commonwealth Administrative Review Committee Report (Parl Paper No 144 

(1971). See also John McMillan, ‘Parliament and Administrative Law’ (Research Paper No 
13, 2000–01), which is an extensive history specially commissioned for the centenary of 
federation; it, too, saw the Kerr Report as the pivotal moment of Australian administrative 
law, and made no mention of the Great Depression. 

49  E Gellhorn and G O Robinson, 'Perspectives on Administrative Law' (1975) 75 Columbia 
Law Review 771, 772. 

50  See Frank Johnson Goodnow, Comparative Administrative Law: an Analysis of the 
Administrative Systems, National and Local, of the United States, England, France and Germany 
(1893) 6–7; Ernst Freund, Cases on Administrative Law: Selected from Decisions of English and 
American Courts (1911); Felix Frankfurter, 'The Task of Administrative Law' (1927) 75 
University of Pennsylvania Law Review 614. 
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electoral accountability, although agency policy-making was in fact largely achieved in 
those days through adjudication. Rule-making was a more pressing problem for the 
Americans than for the British or Australians, whose parliamentary systems located an 
elected executive within their legislatures. The Supreme Court's initial response was to 
strike down extraordinarily broad delegations of law-making powers in two decisions 
in 1935.51 The political backlash was enormous, with the President proposing 
legislation to enlarge the Court's composition so that he could stack it with more 
compliant appointees. Speaking constitutionally, the issue was whether the 
constitutional separation of powers doctrine could yield a workable test for 
constraining the congressional authorisation of executive rule-making. But in public, 
the issues played out in economic and political terms, 'between those who sought 
positive government and those who opposed it.'52 The administration started putting a 
few more principles of general guidance into the relevant New Deal legislation, and 
the Court has gone along with this compromise ever since.53 But it took more than that 
to calm the more general debates thus started about the structure and processes of the 
administrative state. The principal battlegrounds were two committees of inquiry.54 
The report from the second of those committees led eventually to the APA. 

In short, if the APA was for American administrative law its greatest 'moment', its 
genesis was a fervent and sustained debate at the highest levels sparked by the Great 
Depression. Importantly for this paper, one of those debates remains as one of the 
drivers of American administrative law scholarship; it is the debate about the 
democratic legitimacy (or its absence) of the modern administrative state. Rule-making 
is the principal site of that debate, simply because it involves law-making beyond any 
meaningful Congressional input. In the 1970s, one of the hopes for the APA's rule-
making procedures requiring 'notice and comment' was to create a surrogate political 
process that might provide interest groups with a voice so obviously neither heard nor 
represented when Congress enacted skeleton legislation.55

_____________________________________________________________________________________ 
51  ALA Schechter Poultry Corp v United States 295 US 495 (1935); and Panama Refining Co v Ryan 

293 US 388 (1935). 
52  Kenneth Culp Davis and R J Pierce, Jr, Administrative Law Treatise (3rd ed, 1994) vol 1, p 12. 
53  Daniel Schoenbrod, Power Without Responsibility: How Congress Abuses the People Through 

Delegation (1993). 
54  See President's Committee on Administrative Management in the Government of the 

United States, Report of the Administrative Management in the Federal Government (1937) 
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55  Richard B Stewart, 'The Reformation of American Administrative Law' (1975) 88 Harvard 
Law Review 1667, 1670:  

Increasingly, the function of administrative law is not the protection of private 
autonomy but the provision of a surrogate political process to ensure the fair 
representation of a wide range of affected interests in the process of administrative 
decision. Whether this is a coherent or workable aim is an open issue. But there is 
no denying the importance of the transformation. 
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C SUBORDINATE LEGISLATION: RULE OF LAW OR 
DEMOCRATIC LEGITIMACY? 

Subordinate legislation was the principal vice in Lord Hewart's new despotism. He 
granted it formal legality because it was authorised by Parliament, and Hewart never 
questioned parliamentary supremacy. But he saw the proliferation of subordinate 
legislation as an abuse of parliamentary supremacy that undermined the rule of law. 
He thought that the departmental mandarins had captured their Ministers, and were 
legislating without any practical controls by Parliament.56

Hewart may well have been Britain's worst Chief Justice ever, or at least since the 
seventeenth century,57 and he may well have been a complete nonentity in intellectual 
terms;58 but he was a gifted polemicist and some of his concerns still resonate. His first 
complaint was that there was too much subordinate legislation. Speeches and articles 
ever since have routinely demonstrated that any year's subordinate legislation 
occupies more shelf space than the same period's output of primary legislation. 
Secondly, those primary Acts which authorised government to make subordinate 
legislation did so in terms so broad as to be beyond any practical risk of judicial 
invalidation for being ultra vires. Thirdly, many Acts sought to protect against even 
this slight risk of invalidation by means of a peculiar form of ouster clause which 
required subordinate legislation to be treated as if it had been enacted by Parliament 
itself.59 Worse still (and fourthly), some Acts empowered the government to make 
subordinate legislation amending or suspending the terms of the primary legislation 
and even of other legislation. These were Henry VIII clauses, so named because 
Parliament had once yielded a similar power to that king.60 Fifthly, there were no 
regular mechanisms within the Parliament for scrutinising subordinate legislation and 
disallowing it if sufficient Members so desired. Other charges included that the 
drafting of subordinate legislation was often very poor, because it fell to departments 
rather than to Parliamentary Counsel; and that it was often difficult to find. Writing 
more than a decade later, Megarry added complaints about the proliferation of 
'administrative quasi-legislation',61 or what might now be called soft law. 

In strictly legal terms, some things have changed since Hewart's time.62 Indeed, 
prompted by his polemic, all Parliaments have well-established mechanisms that 
regularise the scrutiny of subordinate legislation with a view to its possible 
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56  Hewart, The New Despotism, above n 20, 17. 
57  Taggart, above n 30, 578, citing (respectively) Lord Devlin, Easing the Passing: the Trial of 

John Bodkin Adams (1985) 92, and R F V Heuston, Lives of the Lord Chancellors, 1885–1940 
(1964) 603. 

58  The report of R v Sussex Justices; Ex parte McCarthy [1924] 1 KB 256, 259, has Hewart CJ 
making the famous statement that 'justice should not only be done, but should manifestly 
and undoubtedly be seen to be done.' One State Chief Justice, however, believes that 
Hewart should have acknowledged Lord Sankey as the original author of that proposition; 
J J Spigelman, 'Seen to be Done: the Principle of Open Justice — Part 1' (2000) 74 Australian 
Law Journal 290, 290–2. 

59  See Mark Aronson, Bruce Dyer and Matthew Groves, Judicial Review of Administrative Action 
(4th ed, 2009) 977–79. 

60  Statute of Proclamations 1539 (Eng), 31 Hen VIII c 8. 
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disallowance. At least in the case of Australia's Parliaments, their standing committees 
entrusted with that task all have common-form criteria by which to judge subordinate 
legislation. They particularly dislike subordinate legislation that trespasses unduly on 
personal rights and liberties, or that represents too much red tape. Increasingly, the 
remit of parliamentary committees is being extended to incorporate the scrutiny of 
Bills. Three of the criteria there are whether rights, liberties or obligations are unduly 
dependent upon unreviewable decisions or subject to unduly broad discretionary 
powers; whether the subject matter is inappropriate for delegated legislation; and 
whether there is sufficient opportunity for parliamentary scrutiny of subordinate 
legislation. Australia's committees all profess a strong dislike of Henry VIII clauses. 

Australia's subordinate legislation is now easily accessed via the web, and its 
drafting has noticeably improved. Most Australian jurisdictions now have legislative 
requirements for seeking public input into proposed subordinate legislation. In 
contrast to America, the Australian Acts keep the judiciary out of that aspect of rule-
making, and assign its supervision to parliamentary committees.63 Soft law still lies 
beyond the reach of these reforms, and whilst wide-ranging Henry VIII clauses are 
extremely rare,64 laws relating to corporate law and banking have long empowered the 
regulators to disapply or modify various parts of the primary legislation that would 
otherwise apply in individual circumstances.65 One could view these as Henry VIII 
clauses, but only in miniature, because the government's power to rewrite primary 
legislation applies only to a specific firm, event or transaction. That is in stark contrast 
to the UK's Henry VIII clauses, which are not in miniature and which (despite protests) 
have now become standardised in most 'regulatory' areas; some of them even 
empower government to amend primary legislation enacted after enactment of the 
Henry VIII clause in question.66 Whilst Australia's 'miniature' version delegates 
legislative power, it is also a fairly clear acknowledgement of the English Parliament's 
seventeenth century declaration 'That the pretended Power of Suspending of Laws or 
the Execution of Laws by Regall Authority without Consent of Parlyament is illegall.'67

These parliamentary reforms of the processes for making and scrutinising 
subordinate legislation scarcely begin to address Hewart's concerns except in a purely 
formal sense, and Hewart's concerns were largely substantive. Cabinet still controls 
Parliament, the executive branch still legislates with very little correction from 
Parliament, regulatory legislation typically contains very few guiding principles or 
policies beyond a collection of impossibly broad objectives, and the real meat is left for 
later, whether by way of subordinate legislation or soft law. In a sense, what Hewart 
got wrong here was his labels; it is absurd to characterise the UK and Australia, 
whether then or now, as having abandoned the rule of law. The Americans got it right 
_____________________________________________________________________________________ 
63  See: Legislation Act 2001 (ACT); Subordinate Legislation Act 1992 (Tas); Subordinate Legislation 
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64  Ian C Harris, Bernard C Wright and Peter E Fowler (eds), House of Representatives Practice 
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65  See, eg, Corporations Act 2001 (Cth), s 655A. Henry VIII clauses are unconstitutional in 
America: Clinton v City of New York, 524 US 417 (1998), striking down a clause empowering 
the President to disapply ('veto') particular items in an Appropriation Act. 

66  See, eg: European Communities Act 1972 (UK) c 68 ss 2(2), 2(4), sch 2; Human Rights Act 1998 
(UK), c 42 s 10, sch 2 para 1; Legislative and Regulatory Reform Act 2006 (UK) c 51. 

67  Bill of Rights 1688 (Eng) c 2, s 1 (emphasis added). 
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when they saw democratic legitimacy as the underlying issue about subordinate 
legislation. 

Hewart had described his rule of law at rather more length than he defined it, but it 
seemed to contain the standard Diceyan ingredients of freedom from arbitrary power, 
and was focused almost entirely on the role of the common law courts; the legislative 
process was barely mentioned.68 Like Dicey, Hewart's rule of law read like a hymn of 
praise to the English common law and was fiercely, indeed apparently uniquely, 
British. 

The standard list of ingredients for rule of law prescriptions is somewhat longer 
these days. Martin Krygier gives a useful summary of Fuller's constitutents69 of the 
'internal morality of law':70

Briefly, these conditions are that there must be: (1) general rules; (2) made public; that are 
(3) non-retroactive; (4) comprehensible; (5) non-contradictory; (6) possible to perform; (7) 
relatively stable; and (8) administered in ways congruent with the rules as announced. 
Krygier finds some of these ingredients less helpful than others, and is suspicious of 

most recipe lists — they tend to ignore contexts, structures and cultures, all of which 
affect the extent to which law rules. Lists such as Fuller's therefore read like lawyers' 
check-lists, tied to specific periods of time and to specific institutional architectures. 
Two consequences are disappointing results from their transplantation to societies 
newly emerged from tyranny, and an inability to theorise how it can be that the style of 
laws, legal institutions and administration might be able to change significantly over 
time in stable, western democracies without in fact any lessening in the respect 
accorded to law or in the protection against arbitrariness. 

If Hewart's concerns as to the executive's dominance of Parliament were valid back 
in 1929, then he would be spinning in his grave nowadays. Back then, there were 
commentators who fiercely defended the need for executive legislation, which could be 
formulated by experts, passed quickly, and amended as need arose without the tedium 
and delays associated with the formulation and passage of primary legislation. More 
fundamentally, they noted that Hewart's vision of the split between parliamentary and 
executive legislation had not just passed long ago, but it had passed with no visible 
manifestation of the heavens falling.71 In other words, the rule of law remained. 
Government was still limited, bureaucrats still behaved according to rules and 
principles, people appeared no less able to order their affairs in conformity with the 
law and the way it would be administered, and the potential for arbitrary power still 
existed but probably manifested no more than previously. Subordinate legislation 
indeed needed to be studied, not for its rule of law implications, but for its manifest 
tendency to remove the making of major pieces of law from the public (and therefore 
political) arena. Edward Page calls it 'politics in seclusion'.72

The constitutional law of Australia and the United States offers no help. America 
still has a theoretical limit upon the delegation of law-making power, but it has become 
entirely ineffective; extremely broad standards ('intelligible principles') within the 
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primary legislation are enough to keep their non-delegation principle at bay.73 
Congressional oversight of subordinate rule-making is limited by a number of factors, 
including a Supreme Court decision that made it impossible for a statute to empower 
either chamber to overturn a subordinate law by resolution; that was said to be a 
legislative act that could be performed only by the passage of fresh primary 
legislation.74 The APA's notice and comment procedures for rule-making were at one 
stage thought to have the potential for performing a surrogate congressional role for 
interest groups which could not make their voices heard in Congress itself.75 Those 
hopes were not realised, and the President now exercises more controls over agency 
rule-making processes before the APA's formal requirements commence.76

As it applies in Australia, the constitutional separation of powers is decidedly 
asymmetric. In essence, the judicial power of the Commonwealth is protected and 
quarantined, but at roughly the same time as Hewart's New Despotism was receiving 
wide publicity, the High Court decided that there were virtually no constraints upon 
the Commonwealth Parliament delegating its law-making powers. The only exception 
was that the delegation had to relate to one or more of the topics over which the 
Parliament has legislative competence.77 A subsequent (and limited) exception 
declared that where Parliament's legislative competence turned on the formation of an 
opinion that particular legislation with respect to Aborigines was 'necessary', then the 
task of forming that opinion was not delegable.78 The High Court has more recently 
hinted at another exception, founded on a restrictive definition of 'law' (or, perhaps, 
'legislation'). The Commonwealth Parliament has legislative competence over 'aliens' 
but the Court has doubted whether an Act would be valid if it did nothing more than 
invest the Minister with discretionary power over all people falling within the 
constitutional conception of aliens. This would not be because such an Act would fail 
to relate to a head of legislative competence (in this case, 'aliens'), but because it might 
be so lacking in content as not even to be an enacted law.79 The suggestion was that to 
qualify as 'legislation', the relevant document might have to contain 'a rule of conduct 
or a declaration as to power, right or duty'.80 In other words, a document might not be 
'legislative' (whether primary or subordinate) if its only 'rule' is to authorise others to 
make rules.81
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73  Mistretta v US, 488 US 361 (1989); Touby v US, 500 US 160 (1991). See also Schoenbrod, 
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(1996) 31 Wake Forest Law Review 745. 
77  Victorian Stevedoring and General Contracting Co Pty Ltd v Dignan (1931) 46 CLR 73. 
78  Western Australia v Commonwealth (1995) 183 CLR 373, 486. 
79  Plaintiff S157/2002 v Commonwealth (2003) 211 CLR 476, 513. 
80  Ibid (Gaudron, McHugh, Gummow, Kirby and Hayne JJ), quoting from Commonwealth v 

Grunseit (1943) 67 CLR 58, 82 (Latham CJ). See also Kable v DPP (NSW) (1996) 189 CLR 51, 
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81  Cf Victorian Stevedoring and General Contracting Co Pty Ltd and Meakes v Dignan (1931) 46 
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one might have been able to argue that subordinate rules should not be characterised as a 

Hosted by The Berkeley Electronic Press



178 Federal Law Review Volume 37 
____________________________________________________________________________________ 

Edward Rubin had similar reservations about saying that skeleton Acts were 'laws', 
but he was commenting on the changing nature of law-making rather than offering 
constitutional arguments against the changes. He argued that we must adjust our 
conception of 'legislation'.82 Legislation used typically to be 'transitive' in his terms, 
because it contained enough detail to be immediately operative. Even Acts prescribing 
minimum safety requirements for workplaces used typically to be transitive — 
Congress itself stipulated the exact measures which employers had to take.83 Rubin 
argued persuasively that modern statutes are typically intransitive. Beyond a few 
broad statements of objectives sufficient to satisfy the non-delegation's 'intelligible 
principles' requirement, American legislation these days typically leaves everything 
(even policy at the broadest level) to the executive branch and its agencies. All 
legislation needs implementation, and we are accustomed to focusing on the courts in 
that respect, but that is a habit of thought that needs questioning in the administrative 
state. There are degrees of intransitivity, and Rubin thought that highly intransitive 
legislation might become 'law' only after government agencies had commenced its 
implementation by promulgating subordinate legislation. Rubin's purpose was to set 
the stage for evaluating and improving modern legislation, primarily in terms of its 
effectiveness but also in terms of its conformity to the sorts of rule of law criteria that 
might still make sense when applied to intransitive legislation that speaks only to 
administrative agencies.84 His argument that primary legislation establishing 
regulatory regimes typically fails to meet most of Fuller's eight requirements for law's 
'internal morality'85 was not intended to suggest that it might for that reason be 
unconstitutional. Indeed, he was particularly critical of two constitutional doctrines 
inherited from the transitive era (non-delegation and vagueness) for missing the point 
about modern government. 

These terminological issues are probably too vague for constitutional courts, but we 
can still admit to some uneasiness about the format of the principal legislation in 
Australia and the United Kingdom concerning their governments' powers over banks. 
When things start to go wrong with any particular bank in either country, it will find 
itself subject to sweeping governmental powers that are discretionary for the most 
part. If things go so wrong as to prompt forced restructures, the Acts talk of 
compensation, but the devil will be in the detail, which is left almost entirely to 
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these days is left to huge congressional bureaucracies supervised by staffers. 
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subordinate legislation. In particular, the valuation principles fall to be determined by 
government on a case by case basis, and the UK's principles to safeguard against the 
untoward consequences of splitting a business will be determined by soft law (Codes) 
that ranks lower than statutory instruments in any strictly hierarchical sense. Britain's 
Banking Act 2009 (UK) (‘2009 Act’) also has Henry VIII clauses,86 although these were 
modified in the Bill stages in response to sustained protests. They even empower 
subordinate legislation to make retrospective amendments of primary legislation. 
Except in an emergency, any exercise of the Henry VIII powers has to be tabled in 
Parliament and will come into effect only upon an affirmative resolution in each 
House. 

It would appear that when large sums of public money are to be spent propping up 
any bank in particular, and perhaps all banks, law will be made on the run and even 
after the event. A country's reputational interests might then provide creditors and 
others with more protection than the strict letter of the law. 

D THIS DEPRESSION, ADMINISTRATIVE LAW AND BELIEF 
SYSTEMS 

Government rhetoric is important. It discloses shifts in underlying beliefs and gives 
clues as to likely future action. Even so, one must be careful to read between the lines; 
'vision statements' for political audiences rarely tell the whole story. The global 
financial crisis has reversed the government rhetoric of the previous 30 years; 
governments characterising themselves as 'hands off' the markets are now happy to 
talk of 'hands on' engagement. In practice, however, there will indeed be 
discontinuities, but perhaps not as many as the rhetoric would have us believe. 

Most leaders these days prefer to talk of their countries' recessions, but President G 
W Bush characterised the present economic crisis as a 'depression', and said in his final 
press conference that it was his successor's job to ensure that things did not get worse 
than the Great Depression.87 This prompts thoughts as to whether the present crisis 
will be as important to administrative lawyers as the Great Depression. Such 
conjecture might seem melodramatic; after all, the most noticeable impact of the Great 
Depression on Anglo-Australian administrative law was confined to the processes of 
making subordinate legislation, and its most noticeable impact on American 
administrative law was to spark a debate that ran for almost a decade before their APA 
became law. One might therefore ask whether the present economic crisis will have 
any noticeable effect on the study of administrative law. It will be suggested that the 
answer might to some extent depend on what administrative lawyers see themselves 
as doing; whether their concerns should (as in America) extend to the democratic 
legitimacy of the administrative state. 

The global financial crisis has certainly produced masses of government rhetoric. 
Institutions, political parties and economic pundits are quite naturally looking for 
causes and cures. In the search for causes, almost everyone blames everyone else. I 
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emphasise 'almost' because some commentators appear to believe that blame is either 
entirely or largely inappropriate; that this sort of boom-and-bust cycle is an inherent 
quality of a free market which has no credible competitor. The unlamented President 
Bush certainly thought that government bore no blame.88 At a Congressional hearing 
into the role of regulatory failure, Dr Greenspan (the former Governor of the US 
Federal Reserve Bank) regretted only that he had not regulated credit default swaps.89 
Greenspan defended both his ideological commitments and his need to have some. He 
was charged not with having a false ideology, but with ideology itself: 

Over and over again, ideology trumped governance. Our regulators became enablers 
rather than enforcers. Their trust in the wisdom of the markets was infinite. The mantra 
became: government regulation is wrong and the market is infallible.90

His response made a lot of sense: 
[A]n ideology ... is a conceptual framework with the way people deal with reality. 
Everyone has one. You have to — to exist, you need an ideology. The question is whether 
it is accurate or not. 91

Australia's Prime Minister Rudd has two different and differing positions. First, he 
will be driven by values rather than ideology, a distinction he has not sought to 
explain;92 and secondly, the crisis is all the fault of neoliberal ideologues who for the 
last 30 years allowed 'extreme capitalism' to behave ever more recklessly. It falls to 
government, he said, to return to a more social path, and to pick up the regulatory 
tasks and social commitments abandoned to the market by his wayward 
predecessors.93 It might be difficult to get a fix on his definitions of ideology and 
extreme capitalism,94 but it is not at all difficult to see where he is going. His massive 
government spending program will be accompanied by increased regulatory activity 
focused on the causes or possible causes of market failures. He characterised the 
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previous 30 years as an era in which the state retreated because its economic managers 
believed that state intervention in the markets was either unnecessary or even counter-
productive. There can be no understatement of the extent to which Mr Rudd believes 
that era now to be over. He has cast himself as the new leader for a new 'epoch', whose 
central theme will be 'a reliance on the agency of the state'.95 He continued: 

The intellectual challenge for social democrats is not just to repudiate the neo-liberal 
extremism that has landed us in this mess, but to advance the case that the social-
democratic state offers the best guarantee of preserving the productive capacity of 
properly regulated competitive markets, while ensuring that government is the regulator, 
that government is the funder or provider of public goods and that government offsets the 
inevitable inequalities of the market with a commitment to fairness for all. Social 
democracy's continuing philosophical claim to political legitimacy is its capacity to 
balance the private and the public, profit and wages, the market and the state. That 
philosophy once again speaks with clarity and cogency to the challenges of our time.96

It is perhaps understandable that much of what Mr Rudd does and says is of the 
'me too' variety — his announcements often bear uncanny resemblances to 
government announcements coming out of Washington and London. That might make 
for even more depressing politics, but it does help the administrative lawyer who is 
trying to get a fix on likely developments. 

New developments for the administrative lawyer will come first in the banking and 
financial services industries. We have already seen massive government subventions 
of the banking and insurance sectors worldwide, and some of these raise significant 
public law issues. The markets will be more regulated because many people believe 
that regulatory failure was largely responsible for the current mess. 'Transparency' will 
be the leitmotif in that area, but one should not expect governments to practise that 
virtue as much as they will preach it to others.97 Nor will greater transparency be the 
magic bullet, because behavioural economics cautions that in times of market 
euphoria, rational actors still need protection against their better judgment.98 The very 
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style of regulation will revert to a command and control model; the experiments with 
principles-based and decentred regulation will be put on the backburner.99 In 
Australia, other areas (such as environmental protection and educational services) will 
also find themselves more regulated, partly because the States will yield control to the 
federal government in return for more money, but partly because industry self-
regulation is simply less credible these days.100 With the exception of sporadic 
government moves against takeovers financed by sovereign wealth funds,101 large-
scale reversions to trade protectionism are unlikely. However, the consequence will 
likely be a tightening of immigration controls over non-citizen workers. Immigration, 
therefore, will continue to keep administrative lawyers busy, but the centre of gravity 
might shift somewhat from asylum-seekers to people seeking work or family 
reunification. 

In short, the economic crisis will see a burgeoning of state activity. This will include 
increased regulatory activity in the financial services industry, and in the banking 
industry, the replacement of light-touch prudential supervision with more active 
government intervention over more areas (including liquidity levels), and even (on 
occasion) managerial involvement. Paradoxical as this may seem, however, the 
underlying preference for market ordering over state intervention will remain rock-
solid. Every bank rescue so far has been characterised as exceptional, every 
nationalisation as temporary. It would also seem that every operational takeover by 
government of troubled financial institutions has in fact been outsourced to private 
sector experts who are for the most part kept at arm's length from government.102 
Private sector experts have also played a huge part in devising government policy 
initiatives for handling the crisis. The belief remains that the state can steer but not 
row,103 supplemented, perhaps, by the belief that for the short term, it must also 
spend. 
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report noted (at [108]) that Chancellor took personal responsibility for ordering a 
significant modification of the nationalised Northern Rock Bank's policy objective of 
paying down its debts to government as soon as possible, a policy that conflicted with the 
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103  Peter Drucker, The Age of Discontinuity: Guidelines to our Changing Society (1969) 212-42. 
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In an era in which governments are taking equity stakes in troubled financial 
institutions, one might ask whether we have seen the end of the love affair with 
privatisation and outsourcing. It is suggested that once again, there will be a 
disjunction between rhetoric and practice. The competing rhetorical positions are 
familiar, having been finely honed and repeated over the last few decades. They are 
unlikely to be much changed, although the reversal of fortunes will be much cited. The 
proponents of privatisation and outsourcing cite reasons for the almost inevitable 
success of the measures — the state can set policy but not deliver services efficiently, 
Ministers are less likely to stop public sector workers feathering their own nests 
because it's not their money and they don't want to admit to failure, and public sector 
industrial practices are more hide-bound than their private sector counterparts. The 
opponents' most commonly cited factors leading to almost inevitable failure are 
equally familiar — the profit motive simply cannot coexist with public values and 
social concerns, most governments lack the expertise to devise and manage large scale 
contracts for the successful delivery of public services, the private sector is too 
secretive, and it is unconcerned with individual injustices if its outputs meet 
generalised performance benchmarks.104

These competing rhetorics conceal what are often more practical concerns about the 
actual processes of privatisation and outsourcing, and the design of regulatory 
oversight of assets and services previously owned and operated by government itself. 
It was thought initially that asset sales would result in a downsizing of government, 
and depending on the way one measures these things, that may have occurred in some 
instances. Generally speaking, however, the privatisation and outsourcing of essential 
public utilities undoubtedly led to a massive increase in regulation, to achieve 
indirectly what could once be achieved directly through the rights of ownership.105 
Despite that, Australian administrative lawyers have tended to leave issues of 
regulatory design to the social sciences. Nor have they paid as much attention as they 
might to the processes of designing major public contracts and the processes of public 
contract management.106 There was considerable debate about the Ombudsman's role 
with regard to privatised or outsourced utilities and services, and some success in that 
regard. The Commonwealth Ombudsman's jurisdiction was extended in 2005 to all 
private sector contractors and their subcontractors delivering publicly funded goods or 
services to the general public.107 The Freedom of Information Acts (FOI Acts) in most 
parts of Australia still allow governments to collude with contractors in ensuring 
secrecy. Their trick is to insert standard-form confidentiality clauses into the contracts, 
which most FOI regimes will then honour.108 Appeal rights have survived the 
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outsourcing of the provision of services to people on welfare, but not without 
difficulties.109 Judicial review of decisions made pursuant to government contracts 
remains unavailable.110

The grander ideological battles persist to the present time in Australia, but there has 
been a considerable shift in the size of their political constituencies. In the public 
domain, the balance of rhetorical power has shifted decisively from the state-sceptics, 
who scarcely trusted the state to do anything well, to the private sector sceptics who 
point to the free market's manifest failures as reasons for never trusting it again. In the 
corridors of power, however, there is usually some effort to avoid the extremes. This is 
producing some curious results. 

Governments desperately short of cash continue to think seriously about 
privatisation and outsourcing at the same time that this is becoming politically more 
difficult to achieve. The proposed sale of the iconic Snowy Mountains hydro-electric 
scheme was enthusiastically promoted by the three governments which owned it 
(namely, the Commonwealth, New South Wales and Victoria), but in 2006 the 
Commonwealth cancelled the sale at the last minute in order to appease conservative 
rural interests. The Commonwealth government is now politically opposed to outright 
asset sales. However, some State governments believe that they have little choice 
because their borrowing capacity is inevitably less than that of the Commonwealth 
government. 

Many commentators have lain some of the blame for the global financial crisis on 
the private sector's credit rating agencies, which may have to submit to some form of 
regulation. They remain powerful nonetheless, and they have firm views as to the 
relationship between a state's overall borrowing and its credit rating. In Australia, at 
least, any government's interest payments rise steeply if its ratings go down. That puts 
the State governments under enormous pressure to devise projects whose most 
immediate sources of finance come from the private sector. They have at various stages 
experimented with different manifestations of Public Private Projects. The New South 
Wales Labor government said in 2000 that it was prepared to work in partnership with 
the private sector, but added that this did 'not mean privatisation or outsourcing'.111 
Six years later, it watered that down by seeking to distinguish between core and non-
core government services; only the latter, it said, might be put out to the private 
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sector.112 The distinction lacked political traction in 2008, which saw the government's 
humiliating defeat of its attempt to privatise most of the businesses and assets of the 
State's electricity utilities. The political consequences were catastrophic for the 
government, whose budget went into a tail-spin.113 At the time of writing, the same 
government was pursuing the idea of other asset sales. It wants to sell off its profitable 
lotteries business,114 and it wants to privatise two more prisons because it is politically 
unable to contain prison staffing costs.115 Prison privatisation is hugely unpopular with 
unions who have a powerful voice within the State Labor government, and a 
compromise might be expected. Similarly, the UK government's plan116 to sell a large 
but minority stake in the Royal Mail stretched party discipline beyond breaking point. 

Each of these events could serve as a case study into the political and economic 
dynamics of privatisation, and there are many more such stories from the last five or so 
years in Australia. Overall, however, there is no doubt that the urge to privatise is as 
great as ever, and that this can be done in any number of ways, from outright asset 
sales to secured loans in the form of government leases, franchises and more complex 
financial arrangements. Even though the weight of Australian public opinion is now 
against privatisation and outsourcing, both the general public and governments 
themselves share a deep-seated mistrust of the government's capacity to run any 
business properly. In Australia's case, that mistrust goes back a long way.117 But even 
in Britain, which has the strongest history of nationalised enterprises, the government 
puts the management of banks that it has had to take over into the hands of private 
sector firms.118 It will be noted below that the United Kingdom's bank nationalisation 
legislation carefully avoids the 'n' word, preferring the quite possibly misleading 
euphemism of 'temporary public ownership'. America is similarly phobic about the 'n' 
word; its government placed Fannie Mae and Freddie Mac into what its legislation 
calls 'conservatorship'.119
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In a sense, that epitomises the debates about privatisation. Political opinion may be 
against it unless it is disguised as something other than a straight-out asset sale, but 
those yearning for its polar opposite (nationalisation) will be sorely disappointed. No 
government wants to nationalise the institutions or industries it is saving, and where 
they do take equity stakes, they routinely declare (even in statutes) that this will only 
be temporary. State involvement in the mixed economy has important social and 
economic purposes, of course, but the socialist aspiration of state ownership of the key 
sectors of the economy is no more. State ownership is seen as a temporary step 
towards the restoration of market forces and with them, private ownership; it is most 
emphatically not promoted as a mechanism for removing material and social 
inequality.120

E GOVERNMENT INTERVENTIONS IN THE BANKING SECTOR 

Australia 
The threat of corporate insolvency is usually regarded as a necessary ingredient of free 
markets, which means that government interventions are exceptional. Whilst most 
countries have schemes that look after depositors in the event of a bank insolvency, 
and most central banks use their powers as lender of last resort to give short-term 
assistance to fundamentally sound banks, the present economic crisis has occasioned 
more drastic government interventions. These include the installation of government 
managers into a troubled bank and government-subsidised takeovers by otherwise 
unwilling private sector purchasers. Such interventions raise serious issues of public 
law, which have not received much discussion of late in Australia. It is roughly 20 
years since the last trading bank crises in Australia,121 and it has been a very long time 
indeed since any depositors lost their money.122

Disputes between governments and banks have been legendary in Australia. They 
go back to 1816, when Governor Macquarie allowed limited liability status to the 
corporators of Australia's first bank (the Bank of New South Wales), even though his 
instructions from London forbade that.123

For the first 50 years of its existence, the Australian Labor Party harboured a dislike 
of private sector banking that was at times so profound as to embrace paranoid 
conspiracy theories whose principal actors were the forces of imperial domination and 
capitalists bent on the perpetual subordination of the working class.124 Its now-
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repealed 'socialist' platform might logically have entailed the goal of nationalising the 
private banking sector. That would have left the Commonwealth government owning 
the Commonwealth Bank (a Labor government creation dating back to 1911), and the 
State governments owning their own savings banks, which have always been 
constitutionally immune from federal takeover.125 In fact, however, Labor did not 
attempt nationalisation until 1947, by an Act that both the High Court and the Privy 
Council said was invalid. It was politically poisonous, too, and was a large factor in the 
government's trouncing at the 1949 general election. Federal Labor remained in 
Opposition for the next 23 years. It is a measure of the extent of the party's reinvention 
that it was federal Labor that floated the Australian dollar in 1983, allowed foreign 
banks into the Australian financial sector in 1985, and privatised the Commonwealth 
Bank in three tranches between 1990 and 1995.126 There might well be some in the 
current federal Labor government who rue the fact that the government no longer 
owns a trading bank. Governments everywhere have started up corporate vehicles 
which lend money on commercial terms to those unable to borrow elsewhere, but 
these are very different from institutions accepting deposits from the general public.127

Australia's bank nationalisation story started in earnest in the 1930s. A State Labor 
government tried to default on some of its debt obligations in 1931, particularly its 
debts to banks in London.128 The conservative national government met the debt 
payments, but the Commonwealth Bank ultimately refused to help both the State 
government and its Savings Bank which had then to close. The State Governor 
dismissed the fire-brand Premier, who was defeated in the general election that 
followed.129 A Royal Commission set up in 1935130 produced only minor legislative 
changes.131 However, wartime regulations made in 1941 effectively empowered the 
Commonwealth Bank to set interest rates, and required all other banks to keep 
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reserves on deposit with the Commonwealth Bank.132 Legislation passed in 1945 
sought to continue the Commonwealth Bank's enhanced position beyond the Second 
World War, but it went too far in at least one respect. Its overall effect was to prevent 
private sector banks from conducting business for State and local governments.133 The 
High Court held that this was invalid because it violated the federal principle; it was a 
direct attack on the integrity of the States, whose continuation was constitutionally 
entrenched.134

The government's reaction was immediate; it decided to rush through legislation 
which it boasted would lead to the nationalisation of all the private banks. The Act 
itself was more complicated. It certainly empowered the Treasurer, by notice to any or 
all of the private banks, to effect a compulsory transfer of all of the locally held shares 
in the subject bank to the Commonwealth Bank, but that was a discretionary power left 
entirely in the hands of the Treasurer.135 The Act also empowered the Treasurer to 
issue any one or more of the private banks with a notice requiring it or them to cease 
operating altogether.136 Politically, the government handled the matter with 
breathtaking ineptitude,137 and legally, it fared no better in both the High Court and 
the Privy Council. It is convenient to refer collectively to the decisions of those two 
bodies as the Bank Nationalisation Cases, and those cases held the Act to have been 
constitutionally flawed in a number of respects.138

The Bank Nationalisation Cases held that the Act failed to honour the constitutional 
guarantee of just terms in the event of compulsory acquisition. That was a  serious 
defect, of course, but one that was capable of repair by subsequent legislation. What no 
amendment could have repaired, however, was the section empowering the Treasurer 
to tell a private bank to close its doors. That was held to violate s 92 of the Constitution, 
which guaranteed that 'trade, commerce and intercourse among the States ... shall be 
absolutely free'. On any strictly legal analysis, the more general statements in the High 
Court and the Privy Council as to the meaning of 'absolutely free' were incoherent,139 
although to be fair, their inarticulacy was no greater than many of the judgments that 
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had gone before and many that would follow.140 The leading judgments in the Bank 
Nationalisation Cases attempted to draw distinctions between orderly regulation on the 
one hand, and direct and immediate impediments to trade on the other. Four out of the 
six judges141 in the High Court could be read as having left open the theoretical 
possibility that the Commonwealth Parliament could legislate for nationalisation per se, 
as opposed to legislation directed not to the compulsory acquisition of a business, but 
simply to closing it down. On the other hand, the Privy Council addressed only the 
Treasurer's power to tell a bank to cease business. The Board left open the possibility 
that an Act might yet be valid if it created a monopoly for a government business 
enterprise owned by the Commonwealth by banning all private competition. Their 
Lordships said that this would be valid if the measure 'was the only practical and 
reasonable manner of regulation'.142 But these were only theoretical possibilities.143 
The practical effect of the Bank Nationalisation Cases was to take any nationalisation 
moves off the legislative agenda for fear that they would violate the Constitution's 
protection of 'free trade' in s 92. 

Freed from Privy Council appeals, and faced with roughly 140 High Court and 
Privy Council precedents whose combined effect was to leave the application of s 92 to 
guesswork, the High Court abandoned the older cases in 1988 and started again. It 
held that s 92 protects interstate trade and commerce against laws or executive action 
that are protectionist in the sense of imposing burdens on interstate activity or 
conferring benefits on intrastate activity in a manner or with the effect of 
discriminating between the two.144 One of the Court's concerns was to enunciate a 
doctrine which freed it of the necessity to define 'what is legitimate regulation in an 
ordered society'.145 This removed the threat of the constitutional invalidation of 
nationalisation pursuant to s 92, although, of course, any compulsory acquisition 
would still need to ensure the payment of compensation 'on just terms'.146

The Australian government would face particular difficulties in complying with the 
guarantee of just terms. The Act at issue in the Bank Nationalisation Cases had violated 
the guarantee in two respects. In form, the compulsory acquisition was to be 
undertaken by the Commonwealth Bank, not the Commonwealth, and the Bank was 
the entity obliged to pay compensation. Failing agreement between the parties, a 
newly established Federal Court of Claims was to try the dispute and award whatever 
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'it thinks fair and reasonable'.147 That would have passed constitutional muster had it 
not been qualified in two respects. First, the Act said that no other court had 
jurisdiction to try the dispute, and this was invalid for attempting to contradict the 
High Court's constitutionally entrenched original jurisdiction in all matters 'in which 
the Commonwealth, or a person ... being sued on behalf of the Commonwealth, is a 
party'.148 The High Court said that no legislative artifice could get around the fact that 
for constitutional purposes, the Commonwealth Bank was in truth the 
Commonwealth. The attempt to exclude the High Court's jurisdiction was therefore 
invalid, and the Act's structure was such that this invalidity pulled the rug out from 
under the new Court of Claims, leaving the Act with no provision that validly 
empowered the determination of disputed claims. That particular constitutional trap 
would be easily avoided were the current or any future government to attempt 
nationalisation. 

The 1947 Act failed the requirement of just terms in another and more fundamental 
respect. It empowered the Commonwealth Bank to replace a target bank's directors 
with its own nominees, who would then have had complete control of the target. Once 
installed, the nominees would have been able to reach an agreement with the 
Commonwealth Bank as to the amount of compensation, an agreement that would 
bind all of the shareholders. In essence, the shareholders were to be stripped of any 
power to contradict the Commonwealth Bank's view of a fair takeover price. That in 
itself breached the requirement of just terms, but it constituted an additional breach as 
regards foreign shareholders. Locally owned shares would have vested in the 
Commonwealth Bank immediately when the new directors were announced, but that 
would not have applied to foreign shareholders. The result was that shares held 
overseas would have been stripped of much of their value, because their owners 
would have lost any say in the running of 'their' bank. That, too, was held to be a 
compulsory acquisition, and it was one for which the Act provided no compensation. 

Dixon J's judgment in the Bank Nationalisation Case addressed another issue which 
could be a government's worst nightmare in a dispute over the assessment of just 
terms. The private banks had complained that the price tag for any compulsory 
acquisition would necessarily be so huge that its payment would require the 
government either to print or borrow more money, with the result that compensation 
would end up being paid in devalued currency. His Honour held that this would have 
been a good argument if the private banks had adduced solid evidence in its 
support.149 These days, therefore, the nationalisation of a sizeable bank or insurer 
might end up having to be paid for with foreign currency. 

In case these concerns should be regarded as of merely historical interest, it might 
be worth looking at some of the bank rescue powers currently under contemplation. 
The world's central bankers are struggling to evaluate and redefine their role in 
sustaining or even promoting liquidity in their financial markets. A research paper 
written by two staffers at Australia's central bank has the usual disclaimer to the effect 
that it should not be taken as representing the official line, but it is informative 
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nonetheless.150 The authors devote considerable space to an analysis of the advantages 
of direct intervention in the financial markets to sustain or revive liquidity. However, 
their strong preference is for those interventions to be prudential, flexible, continuous 
and market-based. Whilst not being entirely dismissive of 'emergency' loans to banks 
with poor underlying positions, they would prefer to characterise the central bank's 
role in that respect as Lender of Last Rites.151 It is a role, they say, that should be 
adopted (if at all) only as a temporary bridging mechanism for a transition to new 
owners, preferably private sector owners. It is fairly clear that even by way of 
administering the last rites, nationalisation is seen as the worst of all options. 
Furthermore, the idea of nationalisation by compulsory acquisition is simply not 
mentioned. One might speculate that whilst the legal obstacles encountered in the Bank 
Nationalisation Cases to compulsory acquisition can now be surmounted, it is a move 
whose removal from the policy-makers' agenda has become permanent. The 
difficulties of compliance with the constitutional guarantee of just terms must surely be 
one of the reasons. 

Australia's regulatory authorities have fairly standard supervisory powers over 
banks. The prudential regulator has extensive powers, which include licence variation 
or even revocation, and appeal rights lie to the Administrative Appeals Tribunal 
(AAT).152 Of more immediate interest are the prudential regulator's powers over any 
bank whose depositors appear to be at risk, or whose business might miscarry in such 
a way as to threaten 'instability in the Australian financial system'.153 Depositors have 
first call on the regulator's attention; if insolvency proceedings are commenced, for 
example, the government first pays the depositors and then looks to the normal 
winding up process for reimbursement.154 Even if insolvency proceedings have not 
been initiated, the regulator can remove and appoint directors, with appeal rights to 
the AAT unless the ground for intervention is the bank's likely failure or a system-
wide threat to financial stability.155 If the bank still appears to be solvent, but either its 
depositors or the financial system's stability are under threat, the regulator can 
investigate, give directions, and even appoint a statutory manager with temporary 
power to control and run the bank's business. Statutory managers supersede a bank's 
board for the duration of their appointment.156 They can sell all or part of the 
business157 and change the bank's capital structure.158 The manager will be acting on 
the report of an independent valuer, whose inquiries are framed by any Ministerial 
instructions as to the assumptions that must be made.159 If the manager's powers are 
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150  Jonathan Kearns and Philip Lowe, 'Promoting Liquidity: Why and How?' (Research 

Discussion Paper Series No 2008–06, Reserve Bank of Australia, 2008) 
<www.rba.gov.au/rdp/RDP2008-06.pdf> at 25 August 2009.  

151  Ibid 31. One should add that an Australian bank in a position that is not quite so dire might 
expect to receive assistance from the other Australian banks, pursuant to 'certified industry 
support contracts' under the Banking Act 1959 (Cth) ss 11CA–11CG. 

152  Banking Act 1959 (Cth) ss 9(9), 9A(8). 
153  Banking Act 1959 (Cth) s 11CA(1)(k). 
154  Banking Act 1959 (Cth) pt II, div 2AA, inserted into the Act in 2008. 
155  Banking Act 1959 (Cth) s 11CA(5A). 
156  Banking Act 1959 (Cth) s 15. 
157  Banking Act 1959 (Cth) s 14A(5). 
158  Banking Act 1959 (Cth) s 14AA. 
159  Banking Act 1959 (Cth) s 14AB. 
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exercised in a way that amounts to a compulsory acquisition of property, then the 
person affected has the right to look to the Commonwealth for compensation on just 
terms, with appeal rights to the Federal Court.160

United Kingdom 
It is instructive at this point to turn to developments in the UK, because the global 
financial crisis has forced the authorities in that country to give greater attention to the 
legal difficulties associated with government decisions to intervene where banks are 
failing. The UK has ratified the First Protocol (including Article 1) of the European 
Convention on Human Rights. Article 1 protects every natural or legal person's 
'peaceful enjoyment of [their] possessions'. It provides further that there shall be no 
deprivation of a person's possessions 'except in the public interest and subject to the 
conditions provided for by law and by the general principles of international law'.161 
The UK's domestic law protects rights under Article 1 via the Human Rights Act 1998 
(UK) ('HRA'). The Article does not confer a right to full compensation upon 
compulsory acquisition, but anything less than that will be relevant to a determination 
of whether the government has struck a fair balance between the competing public and 
private interests.162 The most that a court can do if a statute empowers compulsory 
acquisition in circumstances that are plainly unfair is to declare the Act's 
incompatibility with the HRA. 

The Banking (Special Provisions) Act 2008 (UK) (‘2008 Act’) was the first UK Act 
dealing specifically with government support of failing banks. It named no bank, 
although it was rushed through to facilitate the nationalisation of the failed Northern 
Rock Bank (NRB). The NRB was the first UK bank to experience a run since the 
nineteenth century.163 The 2008 Act expired after a year. It was replaced by the 2009 
Act, which contains far more detail, and a variety of alternatives to full nationalisation, 
but these only increase one's concerns as to the extraordinary powers now vested in 
the government. 

Both Acts empower the government or its institutions to make orders compulsorily 
transferring the property and the shares of local banks. Both Acts distinguish between 
share transfers and property transfers, giving the government a choice as to whether to 
deal with a troubled bank's assets and business, its shares or both. Both Acts require 
Treasury to make orders establishing schemes for assessing compensation, and both 
Acts empower Treasury to include mandatory valuation principles within those 
orders. The only valuation principles which the Acts themselves stipulate require any 
assessment to treat all financial assistance that the government has provided so far as 
having been repaid, and to assume that no further financial assistance will be 
forthcoming. Litigation challenging those principles for breach of the HRA's protection 
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of property rights has understandably failed.164 To be in breach, the principles would 
have to be 'manifestly unfair', and it was held that in the case of the NRB, there was no 
hint of unfairness. Government financial assistance had been provided as loans 
repayable on demand, and the bank's shares at the time it was nationalised held value 
only because of that assistance. The argument to the contrary assumed the 
shareholders' entitlement to retain government support despite the fact that it had 
been accepted with the condition that it was repayable on demand. The court warmly 
endorsed the principle that the shareholders' interests come last.165

Each Act defines financial assistance in a manner which one might have supposed 
would identify only such assistance as was provided uniquely to the specific bank in 
question, rather than system-wide assistance to the banking sector generally. However, 
the 2008 Act appeared to draw the distinction more narrowly. Its relevant definition 
extended to any case where the Chancellor had announced 'guarantee arrangements in 
relation to the deposit-taker'.166 The definite article is here italicised, because it is the 
only indication that the government's capped guarantee of all bank deposits might not 
fall within the 2008 Act's definition of government assistance. That Act's only specific 
exclusion from the definition related to 'ordinary market assistance', which meant 
'assistance provided as part of the Bank [of England]'s standing facilities in the sterling 
money markets or as part of the Bank's open market operations in those markets.'167

The 2009 Act's definition is unclear in a different way. It includes guarantees, and 
empowers Treasury to promulgate subordinate legislation deeming additional 
circumstances that constitute financial assistance.168 In the specific context of assessing 
compensation, the Act instructs the valuer to 'disregard actual or potential financial 
assistance ...[except] ordinary market assistance offered by the Bank [of England] on its 
usual terms.'169

Government announcements of system-wide guarantees for depositors might well 
amount to 'ordinary market assistance', but it is not at all clear that they are 'offered'. 

The Acts provide largely indicative guidance as to what might go into a 
compensation scheme, but s 57(5) of the 2009 Act contains the chilling warning: 

There is nothing to prevent the application of the valuation principles in an order from 
resulting in no compensation being payable to a transferor. 
The 2008 Act allowed the Treasury to formulate compensation principles 

stipulating a specific date for valuing the shares and property, and the 2009 Act 
expanded on that by allowing for the calculation of average values over a stipulated 
date range. Both Acts allow Treasury to require that the valuation be conducted on the 
footing that as at a particular date of Treasury's choosing, the relevant bank was no 
longer a going concern. They also empower Treasury to tell the valuer 'matters' either 
to be considered or left out of account, raising the ominous prospect of Treasury 
instructions to apply stipulated discounts globally to whole classes of financial 
instruments and other assets. 
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164  SRM Global Master Fund LP & Ors v Commissioners of Her Majesty’s Treasury [2009] EWCA 
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167  Banking (Special Provisions) Act 2008 (UK) c 2, ss 5(5)(b), 7(4)(b)(emphasis added). 
168  Banking Act 2009 (UK) c 1, s 257. 
169  Banking Act 2009 (UK) c 1, s 57(3). 
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Perhaps the most contentious issues during the Bill stages of the 2009 Act related to 
the consequences of the government splitting a bank between its sound and unsound 
parts.170 If the government forces only a partial sale direct from the failing bank to the 
private sector, or transfers only part of the failing bank to the government's bridge 
bank with the idea of that part's on-sale in the near future, the value of the part left 
behind must inevitably be diminished. It is also inevitable that a partial sale would 
affect the value of third-party arrangements with the bank. Subordinate legislation 
aims to protect third party creditors against unfair splitting,171 with the intent that 
multiple arrangements involving set-offs and netting are kept together. Given the 
interconnections between many of the financial instruments, however, one must doubt 
whether untoward consequences of splitting can be wholly avoided. The 2009 Act 
provides that if the leftover bank goes into insolvency, its creditors are entitled to 
expect Treasury to strive to ensure that they receive no less than they would have 
received if the whole bank had entered into insolvency at the outset of government 
intervention.172 It also provides for a 'resolution fund' which could distribute to the 
shareholders left behind a pro rata share of any profits made from onselling the 
profitable part of the business.173 The resolution fund will be relevant only in the event 
that a net profit is realised after the government's intervention. Third party creditors 
adversely affected by the intervention might hope for better treatment, although the 
government retains the power to decide on a case by case basis whether it will 
contribute to their compensation, or leave them to feed solely on the carcase or carcases 
of the residual or onsold portions of the bank as appropriate.174

The 2008 Act contemplated appeals to a tribunal which was to have no power to 
substitute its own decision for that of the valuer. Rather, the tribunal could only remit 
back to the valuer if it thought that the original valuation was 'unreasonable'. The 2009 
Act requires Treasury schemes to provide for appeals either to a tribunal or a court, but 
it is not clear whether the appellate body must be able to replace the valuer's decision 
with its own.175

The 2009 Act's alternatives to full nationalisation are not ranked in order of priority, 
although the government made it plain how it would approach the matter. In 
descending order, the 2009 Act gives the government three 'stabilisation options' with 
respect to seriously troubled banks. The first option is to find a private sector 
purchaser for the bank's shares or property. It includes the power to effect share or 
property transfers by order. The second option is to transfer the bank's business (but 
not its shares) to a government owned bridge bank, which will hopefully off-load that 
business to the private sector within a year. The third stabilisation option is to place the 
bank's shares into 'temporary public ownership' (the Act's euphemism for 
nationalisation), although the Act sets no deadline for ending that arrangement. In 
practical terms, all three options were available under the 2008 Act, although the 2009 
Act contains new language ('temporary') and new mechanisms ('bridge bank'). Action 
_____________________________________________________________________________________ 
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under the first two options can be limited to specific parts of the bank. That would 
enable the government to follow President Bush's example of taking over only the 
more toxic aspects of troubled financial institutions. In the UK, however, the 
government's power to be selective in how it conducts a bank rescue has resulted in 
government assistance for transferring the more attractive parts of a bank to the 
private sector, leaving the more serious problems with the residual bank. The 
difference is huge, being a choice between nationalising the profits or the losses.176 The 
2009 Act introduced fast-track administration and winding up procedures specifically 
for the banking sector, and one might confidently expect these to be used for residual 
banks. 

The 2008 Act said that these far-reaching government powers were to be exercised 
in the public interest, whose principal criterion was the avoidance of a serious threat to 
the stability of the UK financial system. The second criterion was the need to safeguard 
the value of government financial assistance that had already been given in an attempt 
to stave off a serious threat to the financial system's stability.177 None of the 2009 Act's 
three stabilisation options can be exercised unless the relevant bank has either 
breached or is likely to breach minimum regulatory requirements as to capital 
adequacy or prudential management.178 The further requirements in the case of either 
of the first two options are that government intervention is needed to protect the 
public interest in 'the stability of the financial systems of the United Kingdom, ... the 
maintenance of public confidence in the stability of the banking systems of the United 
Kingdom, or ... the protection of depositors.'179

As for the third option (so-called temporary public ownership), the preconditions 
are no different to those in the 2008 Act.180

The 2009 Act's objectives also talk of stability and public confidence, as well as the 
protection of depositors' and public funds and, curiously, the avoidance of a 
contravention of the HRA's protection of property rights. None of those objectives is 
ranked. They are matters for the government authorities to bear in mind,181 and 
Treasury can issue Codes of Practice to give further guidance.182

The United States 
It has been remarked that bank regulation in general and rescues in particular have 
long conformed to more 'legalistic' structures in the United States than in the United 
Kingdom where, it was said, the norm was 'club government' by the City.183 It is not 
surprising, therefore, that some of the regulatory and insolvency mechanisms recently 
enacted in the United Kingdom were in fact on America's statute books since the New 
_____________________________________________________________________________________ 
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Deal. In particular, President Roosevelt's Banking Act of 1933 (US) was probably the 
first banking law at a national level to empower government takeovers and transfers of 
failing or failed banks. It did this via a government insurance corporation for 
depositors,184 which helped restore public confidence at the same time as it gave 
significant powers to the corporation itself. Most national and State banks joined the 
insurance scheme, at the price of submitting to an insolvency regime especially tailored 
to the banking industry. The corporation's powers are large, and the UK's 2009 Act 
obviously had some of its mechanisms in mind (for example, the 'bridge bank'). The 
American corporation, however, cannot make self-serving subordinate legislation 
stipulating how a bank's property is to be valued, and its decisions are subject to 
judicial appeal.185

Perhaps more interesting than Roosevelt's laws were his assumptions of power to 
declare new (and temporary) law as the Commander in Chief.186 He summoned an 
emergency session of Congress within the first fortnight of his presidency, to pass the 
Emergency Banking Act 1933 (US).187 The speed with which the Bill became law was 
astonishing. No printed copies were available, and members had to listen to the Clerk's 
reading of it and then pass it immediately. They also had to approve a resolution 
'ratifying' Roosevelt's emergency declarations. All of these measures were announced 
in the language of 'war', and some of them were presented as if they were a simple 
extension of a 1917 Act concerned with enemy property (although the full name of the 
old Act was airbrushed out). Roosevelt's declarations and his new emergency Act were 
obviously arbitrary, and in some respects, appalling. His appropriation of the language 
of war set a precedent for claims by subsequent Presidents for unquestioning 
obedience to emergency measures.188 But by the time that serious challenges were to 
reach the Supreme Court, government by the President had softened into government 
by regulatory agencies, which latter style the court eventually upheld. 

Difficulties in applying the UK model in Australia 
The fact that the United Kingdom's financial credibility is at stake is surely the greatest 
protection against its government abusing its extraordinary powers over the financial 
sector. Having said that, however, it must also be said that the compensation principles 
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184  The Federal Deposit Insurance Corporation (FDIC); see now 12 USC ch 16. 
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applying in that country would be difficult to operate in any country, and some of 
them would run into considerable constitutional difficulty were they to be transposed 
to Australia. Further, there might be serious (albeit technical) doubts as to whether the 
first option in the 2009 Act could ever be transposed to Australia. The mechanics of 
that option involve the sale of part or all of a bank's business directly to another private 
sector bank. From the perspective of the acquiring bank, the sale is not forced. Indeed, 
it may well have agreed to the sale on the basis that it would be purchasing further 
market share at a fire sale price. The original bank's perspective will undoubtedly be 
different. It will have been forced into a sale for a price set by agreement between the 
purchaser and the government authorities. Whilst it is true that the independent valuer 
can subsequently reset the price, one must wonder about the odds of that happening. 
Of course, if the valuer were to determine that the price had been too high, the 
purchasing bank would have to wear the consequences. If, however, the determination 
was that the bank had been acquired at an undervalue, the valuer would then have the 
power of determining who would have to contribute the remainder.189 The 
government or the purchaser would be the obvious candidates in that scenario, but the 
valuer's power in this regard is surely moot. It is highly likely that the sale agreement 
between government and purchaser would have contracted for the government to 
wear the risk of a valuer's order to pay more. In that circumstance, therefore, the 
purchaser would have got a bargain at taxpayers' expense. 

The compulsory acquisition powers vested in the government of the United States 
are not constitutionally limited to the case where the government proposes to keep the 
property. The Supreme Court held that those powers can also be used with the 
intention of handing over the property to the private sector, provided that there was a 
public interest purpose.190 That was an extremely controversial decision, particularly 
because of the breadth it gave to 'public purpose', which was held to encompass local 
economic development. Subsequent State court decisions and State referendums have 
ensured that at the State level, a narrower meaning of 'public purpose' will apply, so as 
to avoid what was characterised politically (and sometimes unfairly) as compulsory 
acquisitions for 'private to private' purposes.191 Whether the Australian Parliament can 
engage in 'private to private' compulsory acquisition remains an open question.192 If 
the Parliament were to lack that power, it would also be an open question as to 
whether it would be unfair to characterise a mechanism akin to the United Kingdom's 
first option as being nothing less than 'private to private'. One would expect that both 
the legislative and executive purposes would be construed as 'public' in the context of 
a government intervention to avert a serious threat to the country's financial system. 
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The Australian Parliament's legislative competence with respect to banking is 
subject to the constitutional restrictions upon compulsory acquisitions.193 Short of 
outright nationalisation, however, it is notoriously difficult to determine the reach of 
the constitutional protection. The banking legislation plays safe by guaranteeing 
Commonwealth payment of compensation on just terms for any 'acquisition of 
property', 194 but this could turn out to be less generous than the United Kingdom's 
legislation. For example, it is not at all clear that a diminution in the value of shares 
resulting from a decision on the part of the statutory manager to restructure the bank's 
capital base would be characterised as an 'acquisition'.195 Australia has no equivalent 
of the United Kingdom's resolution fund. Nor does it have any protective mechanisms 
for third party creditors adversely affected by partial sales. The curious result is that 
Australian law offers a troubled bank's shareholders more protection than UK law by 
its lack of authorisation for forced sales or nationalisation, but it offers less protection 
for the bank's creditors who might be adversely affected by at least some of the 
government interventions falling short of those measures. 

F SPENDING POWER 
Government's powers to spend money raise many of the same concerns raised by 
subordinate legislation. All governments following the Westminster model need 
appropriations Acts to authorise their spending, but in Australia, there is no 
constitutional need for those Acts to contain detailed criteria for how the money is to 
be spent. This has enabled a shift of power from Parliament to the executive, a shift 
into whose merits the High Court will not enter.196 This is because appropriations 
legislation provides the government with legal authority but typically imposes no 
legally enforceable constraints. This leaves open some obvious problems, ranging from 
rorting, and pork-barrelling to sheer incompetence in the distribution of government 
largesse. But the problems also include government by contract or pseudo-contract. 
Government procurement programs can (and often do) impose rules on its contractors 
that would be too politically contentious to legislate into law, and yet the size of the 
program might mean that its rules have the same practical effect. As in the case of 
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subordinate legislation, the political processes provide the real constraints in Australia 
and the UK. By way of contrast, a large and complex body of law governs federal 
procurement in the United States.197

Appropriations legislation in Australia typically appropriates amounts for 'outputs' 
and 'outcomes', but neither of those two terms imposes any realistic constraint. Money 
for a Departmental output is simply the money that the Department pays for doing 
things, and an outcome is what the Department might rationally hope to achieve by 
any designated expenditure.198 Gleeson CJ acknowledged that legislation with 
purposes specified as vaguely as this resulted in a drastic reduction of judicial review. 
The real controls, he said, were political: 'Specificity of appropriation is not the only 
form of practical control over government expenditure. The political dynamics of 
estimation and review form part of the setting in which appropriations are sought, and 
made.'199

In a submission to the Senate Finance and Public Administration Committee, 
Geoffrey Lindell wrote: 'Unfortunately the modern reality is that Parliament is 
gradually losing control over the expenditure of public funds.'200 The current Chief 
Justice quoted most of that sentence in a judgment that upheld a government hand-out 
to taxpayers as being incidental to the executive's claimed need to respond in this way 
to the global financial crisis, essentially because it was a crisis needing a national 
solution. The word he omitted was 'unfortunately'.201

In common with many other countries, one of the Australian government's 
reactions to the global financial crisis was to rush a 'stimulus' package through 
Parliament, authorising massive government spending on new projects. Prime 
Minister Rudd's Bills in February 2009 to appropriate A$42 billion (Australian dollars) 
started out as long as they ended — 40 pages in all.202 And the Prime Minister had 
initially demanded their passage through the House of Representatives (which his 
party controlled) and the Senate (which it did not) in just two days. The rhetoric of 
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crisis was intense, and was used to justify a contemptible treatment of Members. The 
only real debates were in back-room deals with the crossbenchers in the Senate; for 
everyone else, it was presented on the basis of 'take it or leave it'. The Acts contain very 
few constraints on executive discretion. Each Act refers to a mass of budget papers 
tabled during the debates, so that courts can consider them if their interpretation 
should come before them, but that is extraordinarily unlikely. The Acts make it clear 
that the budget papers are intended only for indicative guidance; they are not binding. 
In essence, the same position applies to the statements in each Act as to the purposes 
for any of the specific appropriations. 

President Bush had earlier tried to treat Capitol Hill with the same disregard, but 
the separation of powers and a weaker system of party discipline got the better of him. 
Administrative law discussion lists in America hummed with indignation when Bush 
first presented Congress with his plan for legislation to relieve Wall Street of its 'toxic 
assets' — the so-called Troubled Assets Relief Program (TARP). The Bill was only 44 
pages long, which was widely regarded as a disgrace, not just politically but legally. By 
the time it reached the statute book, TARP authorised an emergency appropriation of 
US$700 billion (American dollars), and had grown to 169 pages,203 which the American 
administrative law academy thought was an improvement. 

In terms of length and detail, President Obama's Bill for the appropriation of a 
further $US789bn was a further improvement. It started out hundreds of pages long, 
and grew to 407 pages by the time it passed into law as the American Recovery and 
Investment Act of 2009 ('Recovery Act').204 The academy was more pleased with the 
Recovery Act than with TARP, but that was not just because the second Act was longer. 
The Act's length might say more about the influence of particular lobbies in getting 
more funding for their projects than about providing genuine constraints on Executive 
action.205 It is interesting that the administrative law discussion lists followed the Bill 
stages to check on its requirements for genuine Congressional oversight of how the 
money is being or was spent.206 If it was not feasible to involve Congress in the detail 
beforehand, then it was necessary to ensure oversight ex post, and the Act's provisions 
in that regard are extensive. 

Australia's parliaments have less capacity for conducting meaningful and 
independent audits of how government and its emanations have spent their money, 
and whether they have achieved the goals they had articulated back when they had 
sought parliamentary appropriations. The exceutive branch sets the accounting and 
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financial standards, and although the Commonwealth Auditor General is an 
independent officer of the parliament, there is nothing approaching America's 
Congressional Budget Office to service the relevant parliamentary committees.207

H  WHAT IS THE PROBLEM? 
The laws recently enacted in response to the global economic crisis vest huge powers 
in central government and its regulators, but laws dealing with crises always have, and 
there is no doubting that we are in the middle of a big crisis. From the public lawyer's 
perspective, the rule of law's overarching motif is the avoidance of arbitrary 
government, but as Krygier noted,208 cultural values and practices serve that end as 
much as do legal rules, and perhaps more. Read in isolation, the UK's banking 
legislation allows government to be almost wholly arbitrary, even setting the scene for 
the full nationalisation of the country's banks without any guarantees of fair process or 
compensation. Read in isolation, the stimulus packages also give too much power to 
their governments. A legal realist might at this point be tempted to shrug off these 
possibilities as too remote, particularly in liberal democracies, and they will be largely 
right. Subject to one proviso, the UK would be unlikely to exercise its new-found 
banking powers arbitrarily, because that would damage its reputation which would in 
turn threaten its leadership position in the world's capital markets. Subject to the same 
proviso, President Obama is unlikely to use his spending powers arbitrarily, because 
he has an array of Congressional committees looking over his shoulder.209 The proviso 
is democratic legitimacy; if the governments of either country can mobilise their 
political constituencies to support any action that is arbitrary or at least of dubious 
legality, then they may get away with it. Two examples will suffice. 

It has already been noted that America's Recovery Act leaves the Executive with 
huge discretions. True, it has an objects clause, but that is no more than hot air.210 It is 
also true that the Act sets lots of parameters designed to rein in costs and prevent 
rorting by contractors or exploitation of their workers. Like Roosevelt before him, 
President Obama's Recovery Act also links much of the spending to an increase in 
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working class and union power.211 But that still leaves the objects of expenditure 
relatively unconstrained. America has long had a complex set of laws governing 
federal procurement,212 but it is not at all clear how those rules are meant to integrate 
with any specific requirements of the Recovery Act.213 That Act has an extremely 
controversial 'Buy American' clause,214 although it does not apply to the States,215 who 
will do the bulk of the contracting. So far as it does apply, the 'Buy American' clause 
stipulates that the Act's funding for public building projects and other public works is 
not to be spent on non-American iron, steel or other manufactured goods unless the 
relevant federal Department gives a reasoned certificate that at least one of three 
possible exceptions applies. These are that it is in the public interest to waive the 
requirement to buy American, or that the local market cannot supply the relevant 
product to a sufficient standard or in sufficient quantities, or that buying American 
would increase the project cost by more than 25 percent. Standing outside those three 
exceptions is a subsection requiring the section to be administered in a manner 
consistent with America's international agreements. The Senate had inserted this last 
requirement to placate considerable domestic and international fears of a descent into 
worldwide trade protectionism,216 but the Senate seems not to have understood the 
scale of the problem. China and India have no treaty guarantees against American 
protectionism. Nor would the Senate's amendment pick up the long-established 
discretionary power to accord favourable treatment to the world's least developed 
nations. Rather than procuring repeal or amendment of the 'Buy American' clause, its 
opponents apparently see no legal obstacle to the Administration issuing subordinate 
legislation that would simply require that it be administered according only to the pre-
existing procurement laws.217 That is not quite Henry VIII, but it comes fairly close. 

The second example is perhaps more dramatic. It comes from the UK, whose 
default conflictual principles in cross-border insolvency administrations disregard the 
insolvency law of another country to the extent that it seeks to distinguish between 
unsecured creditors according to whether they are nationals or residents of the foreign 
country in question.218 The 2009 Act stipulates that so far as they relate to property 
outside the United Kingdom, property transfer orders are conditional upon their 
effectiveness pursuant to the law of the other country. However, the Bank of England 
can issue directions dis-applying that requirement.219 As in the case of 'Buy American', 
there is clearly a political tension between domestic and international considerations. It 
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is submitted that this tension was nowhere more evident than in the UK Government's 
treatment of the failed Landsbanki bank of Iceland. Fearful that Iceland's insolvency 
laws might treat such of the bank's creditors as were Iceland's citizens more favourably 
than UK creditors, the government issued subordinate legislation freezing the bank's 
UK assets. Nothing in the banking legislation permitted that, but the government 
justified its conduct by using its powers over the property of terrorists and their 
supporters.220 Powers granted to deal with Al Qaeda and like organisations were 
being used because terrorist property orders could be made wherever Treasury 
reasonably believed that a foreign person or government was about to take 'action to 
the detriment of the United Kingdom's economy (or part of it)'.221 Landsbanki had a 
substantial body of UK creditors, but nowhere near enough to warrant the conclusion 
that the country's economy was under threat from Icelandic insolvency laws, and even 
if it were, the threat could scarcely be characterised as terrorist. It is also inconceivable 
that the government would treat the United States as a terrorist if President Obama 
were to require a strict application of the 'Buy American' clause. 

I CONCLUSION 
Some lessons from the Great Depression remain. No matter how great the crisis, 
governments need to behave in conformity with rule of law principles, and they need 
to stand truly accountable before their legislatures. 

A political scientist once challenged the competence of public lawyers to engage in 
meaningful theoretical reflection on the political implications of their country's 
administrative laws.222 Maybe so, but they cannot afford to ignore the nature of the 
laws currently being passed to handle the global economic crisis. Most of these laws 
are little more than a shift back to a relatively recent style of hands-on regulation in the 
financial services market. Despite tightening the regulatory controls in those areas, 
there will be no change to the underlying belief in the superiority of market ordering 
over state control, let alone state ownership. So-called re-regulation will be limited to 
the correction of market failures. 

Government interventions in the banking sector, however, are of a different order. 
They raise real questions about protection from arbitrary power. Most of this sector's 
significant laws will come in the form of subordinate legislation with very little 
practical oversight from Parliament. Government's vast stimulus measures have 
similarly lacked parliamentary input. One might legitimately question whether 
arbitrary powers are truly needed to handle the global economic crisis,223 but even if 
they are, they lack democratic legitimacy absent more accountability mechanisms to 
check on how they have been exercised. 
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